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INTEREST OF AMICUS CURIAE 

 This Brief of Amicus Curiae is respectfully sub-
mitted pursuant to Supreme Court Rule 37 in support 
of the petition for writ of certiorari.1 

 Human Rights First (“HRF”) is a non-profit, 
nonpartisan international human rights organization 
based in Washington, D.C. and New York. HRF 
believes that respect for human rights and the rule of 
law help ensure the dignity to which everyone is 
entitled and will stem intolerance, tyranny, and 
violence. 

 HRF has conducted extensive research on the 
status of detainees held by the United States at 
Bagram Air Base in Afghanistan. At the invitation of 
the U.S. military, HRF has visited Bagram and 
attended several detainee hearings. HRF has inter-
viewed former detainees released from U.S. custody. 
It has met with Afghan and U.S. government officials 
as well as officials from international and non-
governmental organizations. HRF has issued several 
reports on the detention and trial of detainees at 
Bagram. See Human Rights First, Detained and 
Denied in Afghanistan: How to Make U.S. Detention 

 
 1 Pursuant to Supreme Court Rule 37(2)(a), all parties 
received timely notice of the intent to file this brief. In addition, 
all parties have issued blanket consents to the filing of amicus 
briefs. Pursuant to Rule 37(6), Amicus affirms that no counsel 
for a party authored the brief in whole or in part and no person 
other than Amicus or their counsel made a monetary contribu-
tion to this brief. 
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Comply with the Law (May 2011); Human Rights 
First, Undue Process: An Examination of Detention 
and Trials of Bagram Detainees in April 2009 
(November 2009); Human Rights First, Fixing 
Bagram: Strengthening Detention Reforms to Align 
with U.S. Strategic Priorities (November 2009); 
Human Rights First, Arbitrary Injustice: Trials of 
Bagram and Guantanamo Detainees in Afghanistan 
(April 2008). 

 HRF believes its professional expertise with 
respect to international law as well as its experience 
with the U.S. treatment of detainees in Afghanistan 
will assist the Court in its deliberations. 

---------------------------------  --------------------------------- 
 

SUMMARY OF ARGUMENT 

 This case concerns the detention of Redha al-
Najar, who is currently held by the United States at 
Bagram Air Base in Afghanistan. Mr. al-Najar is a 
Tunisian national who was living in Pakistan with 
his family in 2002 when he was captured and eventu-
ally brought to Afghanistan.2 

 Throughout his many years of detention, the 
Petitioner has lacked the most basic due process 
protections. The Detainee Review Board (“DRB”) 

 
 2 The United States recently released several Bagram de-
tainees. However, the Petitioner remains detained with no clear 
indication when or if he will be released. 
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system is used to determine whether the Petitioner is 
considered an “enemy” and is, therefore, subject to 
continued detention. Under the DRB procedures, the 
Petitioner has not been informed of the factual or 
legal bases that purport to justify his detention. 
He has no access to counsel. And, he is unable to 
confront witnesses or challenge the sufficiency of the 
evidence. An adverse ruling from the DRB is signifi-
cant because it can result in continued and indefinite 
detention. 

 To gain his freedom, the Petitioner filed for a writ 
of habeas corpus with the district court along with 
several other Bagram detainees. Their cases were 
dismissed by the district court. In Al Maqaleh v. 
Hagel, 738 F.3d 312 (D.C. Cir. 2013), the Court of 
Appeals for the D.C. Circuit affirmed the dismissal, 
holding that the Suspension Clause does not extend 
to Bagram. 

 In so holding, the D.C. Circuit has disregarded 
fundamental principles of due process and this 
Court’s decision in Boumediene v. Bush, 553 U.S. 723 
(2008). Judicial review is essential to a constitutional 
democracy and the integrity of the rule of law. To 
suggest that federal courts have no role to play in this 
case simply because the United States chose to detain 
these individuals at Bagram rather than Guantana-
mo is deeply troubling. As stated in Boumediene, 553 
U.S. at 765 (internal citations omitted), “[e]ven when 
the United States acts outside its borders, its powers 
are not ‘absolute and unlimited’ but are subject ‘to 
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such restrictions as are expressed in the Constitu-
tion.’ ” 

 The decision in Al Maqaleh is also troubling 
because it fails to acknowledge the role of interna-
tional law in regulating U.S. treatment of detainees, 
which this Court acknowledged as applicable in 
Hamdan v. Rumsfeld, 548 U.S. 557 (2006). Human 
rights law and humanitarian law both guarantee due 
process protections to detainees held by the United 
States in Afghanistan. At a minimum, the Petitioner 
has a right to be informed of the reasons for his 
detention, the right to counsel, and the right to 
confront witnesses or challenge the sufficiency of the 
evidence. The limited procedures afforded by the 
Detainee Review Board are inconsistent with inter-
national law. 

 In sum, the D.C. Circuit’s decision is counter to 
this Court’s own jurisprudence in both Boumediene 
and Hamdan. It is also counter to both human rights 
law and humanitarian law. The petition for writ of 
certiorari should be granted to correct these errors. 

---------------------------------  --------------------------------- 
 

ARGUMENT 

I. HUMAN RIGHTS LAW AND HUMANITAR-
IAN LAW GUARANTEE DUE PROCESS 
PROTECTIONS TO DETAINEES 

 International law offers a variety of due process 
rights to detainees. See generally Sir Nigel Rodley, 
The Treatment of Prisoners Under International Law 
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(3d ed. 2009); International Humanitarian Law & 
Human Rights Law (Roberta Arnold & Noelle 
Quenivet eds., 2008); Jelena Pejic, Procedural Princi-
ples and Safeguards for Internment/Administrative 
Detention in Armed Conflict and Other Situations of 
Violence, 87 Int’l Rev. Red Cross 375 (2005). These 
laws ensure that governments are prohibited from 
holding detainees without offering them a set of due 
process protections that allow them to challenge their 
detention. The United States is bound by these inter-
national norms, which are codified in both human 
rights law and humanitarian law. 

 
A. Human Rights Law Provides Due Proc-

ess Protections to Detainees 

 The International Covenant on Civil and Political 
Rights (ICCPR) provides extensive due process pro-
tections to individuals who have been detained. See 
International Covenant on Civil and Political Rights, 
Dec. 16, 1966, 999 U.N.T.S. 171. These due process 
protections apply at all times and to all individuals. 
The United States has signed and ratified the ICCPR. 

 Article 9 of the ICCPR addresses the general due 
process rights of detained individuals. See generally 
Manfred Nowak, U.N. Covenant on Civil and Political 
Rights: CCPR Commentary 210-240 (2d rev. ed. 2005). 
At a minimum, they are entitled to notice of the 
reasons for their detention and an opportunity to 
challenge the grounds for their detention before a 
court. 
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1. Everyone has the right to liberty and 
security of person. No one shall be subjected 
to arbitrary arrest or detention. No one shall 
be deprived of his liberty except on such 
grounds and in accordance with such proce-
dure as are established by law. 

2. Anyone who is arrested shall be in-
formed, at the time of arrest, of the reasons 
for his arrest and shall be promptly informed 
of any charges against him. 

3. Anyone arrested or detained on a crimi-
nal charge shall be brought promptly before 
a judge or other officer authorized by law to 
exercise judicial power and shall be entitled 
to trial within a reasonable time or to re-
lease. It shall not be the general rule that 
persons awaiting trial shall be detained in 
custody, but release may be subject to guar-
antees to appear for trial, at any other stage 
of the judicial proceedings, and, should occa-
sion arise, for execution of the judgement. 

4. Anyone who is deprived of his liberty by 
arrest or detention shall be entitled to take 
proceedings before a court, in order that 
that court may decide without delay on the 
lawfulness of his detention and order his 
release if the detention is not lawful. 

5. Anyone who has been the victim of 
unlawful arrest or detention shall have an 
enforceable right to compensation. 

Article 10 then provides more generalized rights 
with respect to detainees. Nowak, supra, at 241-254. 
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It acknowledges that “[a]ll persons deprived of their 
liberty shall be treated with humanity and with 
respect for the inherent dignity of the human person.” 
ICCPR, supra, at art. 10(1). 

 Article 14 offers a detailed set of rules regarding 
due process entitled to detainees. Nowak, supra, at 
302-357. For example, “[a]ll persons shall be equal 
before the courts and tribunals. In the determination 
of any criminal charge against him, or of his rights 
and obligations in a suit at law, everyone shall be 
entitled to a fair and public hearing by a competent, 
independent and impartial tribunal established by 
law.” ICCPR, supra, at art. 14(1). Detainees are 
presumed innocent until proven guilty in accordance 
with the law. Id. at art. 14(2). Detainees are entitled 
to the following guarantees: 

(a) To be informed promptly and in detail 
in a language which he understands of the 
nature and cause of the charge against him; 

(b) To have adequate time and facilities for 
the preparation of his defence and to com-
municate with counsel of his own choosing; 

(c) To be tried without undue delay; 

(d) To be tried in his presence, and to 
defend himself in person or through legal as-
sistance of his own choosing; to be informed, 
if he does not have legal assistance, of this 
right; and to have legal assistance assigned 
to him, in any case where the interests of 
justice so require, and without payment by 
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him in any such case if he does not have 
sufficient means to pay for it; 

(e) To examine, or have examined, the 
witnesses against him and to obtain the 
attendance and examination of witnesses 
on his behalf under the same conditions as 
witnesses against him; 

(f) To have the free assistance of an inter-
preter if he cannot understand or speak the 
language used in court; 

(g) Not to be compelled to testify against 
himself or to confess guilt. 

Id. at art. 14(3). Finally, “[e]veryone convicted of a 
crime shall have the right to his conviction and sen-
tence being reviewed by a higher tribunal according 
to law.” Id. at art. 14(5). 

 The Human Rights Committee, which is the 
supervisory mechanism established to oversee the 
ICCPR, has issued several statements regarding the 
ICCPR’s due process protections. For example, the 
Committee’s General Comment No. 32 indicates that 
“[t]he provisions of Article 14 apply to all courts and 
tribunals within the scope of that article whether 
ordinary or specialized, civilian or military.” Human 
Rights Committee, General Comment No. 32, U.N. 
Doc. CCPR/C/GC/32 (Aug. 3, 2007), at ¶22. In addi-
tion, they apply “whenever domestic law entrusts a 
judicial body with a judicial task.” Id. at ¶7. 
Such proceedings must be implemented “in full 
conformity with the requirements of article 14” and 
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“its guarantees cannot be limited or modified because 
of the military or special character of the court con-
cerned.” Id. at ¶22. The Committee has further 
recognized the problems associated with special 
tribunals that impose restrictions on the right to 
counsel and restrictions on the ability to examine 
witnesses. Id. at ¶23. 

 The Committee’s General Comment No. 35 
provides that Article 9’s protection against arbitrary 
detention apply to any interferences with liberty of 
movement, including administrative detention. 
Human Rights Committee, General Comment No. 35, 
U.N. Doc. CCPR/C/GC/35 (2014), at ¶5. Indeed, the 
Committee “considers that such detention presents 
severe risks of arbitrary deprivation of liberty.” Id. at 
¶15. In such cases, access to independent legal advice 
and disclosure of evidence along with review by an 
independent and impartial tribunal are essential. Id. 

 The ICCPR provisions regarding the due process 
rights of detainees are not unique to the ICCPR. Such 
protections were codified as early as the Charter of 
the International Military Tribunal at Nuremberg. 
Agreement for the Prosecution and Punishment of the 
Major War Criminals of the European Axis, Aug. 8, 
1945, art. 16, 58 Stat. 1544, 82 U.N.T.S. 280. 
They are further codified in numerous human rights 
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treaties, from regional agreements to statutes of 
international criminal tribunals.3 

 Significantly, human rights law applies at all 
times, including in times of armed conflict. The 
International Court of Justice, serving as the princi-
pal judicial body of the United Nations and the inter-
national community, has recognized the applicability 
of human rights law in times of armed conflict and 
the complementary relationship between human 
rights law and humanitarian law. See Case Con-
cerning Armed Activities in the Territory of the Congo 
(Dem. Rep. Congo v. Uganda), 2005 I.C.J. 168 (Dec. 
19); Legal Consequences of the Construction of a Wall 
in the Occupied Palestinian Territory, Advisory Opin-
ion, 2004 I.C.J. 136 (July 9); Legality of the Threat or 
Use of Nuclear Weapons, Advisory Opinion, 1996 
I.C.J. 17 (July 8). While the lex specialis of humani-
tarian law may offer further guidance on the applica-
tion of human rights law in situations involving 

 
 3 For example, the Rome Statute of the International Crimi-
nal Court offers a detailed list of due process rights for accused 
persons. Rome Statute of the International Criminal Court, July 
17, 1998, art. 67, 2187 U.N.T.S. 90. These include the right to be 
informed promptly of the nature and content of the charges, the 
right to counsel, and the right to examine witnesses and evi-
dence. The European Convention for the Protection of Human 
Rights and Fundamental Freedoms contains even more protec-
tions for detained persons. Convention for the Protection of 
Human Rights and Fundamental Freedoms, Sept. 3, 1953, arts. 
5-6, 213 U.N.T.S. 222. 
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armed conflict, human rights law remains applicable 
nonetheless.4 

 
B. Humanitarian Law Also Provides Due 

Process Protections to Detainees 

 Humanitarian law also provides due process 
protections to detainees. Both the laws and customs 
of war require states to provide detainees with strict 
due process protections in the event of legal proceed-
ings. See generally International Committee of the 
Red Cross, II Customary International Humanitarian 
Law 2363-2493 (Jean-Marie Henckaerts & Louise 
Doswald-Beck eds., 2005). 

 The 1949 Geneva Conventions offer explicit rules 
regarding treatment of detainees, whether these 
individuals are civilians or prisoners of war. See, e.g., 
Geneva Convention Relative to the Treatment of 
Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 
U.N.T.S. 135 (Third Geneva Convention). Geneva 
Convention Relative to the Treatment of Civilian 
Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 
75 U.N.T.S. 287 (Fourth Geneva Convention). The 
Geneva Conventions have been signed and ratified by 
the United States. 

 
 4 See also Human Rights Committee, General Comment 
No. 35, U.N. Doc. CCPR/C/GC/35 (2014), at ¶64 (“While rules of 
international humanitarian law may be relevant for the pur-
poses of the interpretation of Article 9, both spheres of law are 
complementary, not mutually exclusive.”). 
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 Common Article 3, for example, provides a set of 
basic protections that apply in the case of an armed 
conflict that is not of an international character.5 This 
provision appears in identical form in each of the 
1949 Geneva Conventions. At a minimum, States 
Parties are prohibited from the following treatment of 
any detainee: “the passing of sentences and the 
carrying out of executions without previous judgment 
pronounced by a regularly constituted court, affording 
all the judicial guarantees which are recognized as 
indispensable by civilized peoples.” Third Geneva 
Convention, supra, at art. 3; Fourth Geneva Conven-
tion, supra, at art. 3. 

 The Third Geneva Convention offers due process 
protections to prisoners of war. These include the 
right “to defence by a qualified advocate or counsel of 
his own choice, to the calling of witnesses and, if he 
deems necessary, to the services of a competent 
interpreter.” Third Geneva Convention, supra, at art. 
105. Moreover, “[p]articulars of the charge or charges 
on which the prisoner of war is to be arraigned, . . . 
shall be communicated to the accused prisoner of war 
in a language which he understands, and in good 
time before the opening of the trial.” Id. 

 
 5 In Hamdan v. Rumsfeld, 548 U.S. at 630-632, this Court 
indicated that Common Article 3 is legally binding on the United 
States. See also id. at 642 (“[Common Article 3] is part of a 
treaty the United States has ratified and thus accepted as 
binding law.”) (Kennedy, J., concurring). 
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 The Fourth Geneva Convention addresses civil-
ians and contains an even more extensive set of due 
process protections for accused persons. Article 71, for 
example, provides that “[a]ccused persons who are 
prosecuted by the Occupying Power shall be promptly 
informed, in writing, in a language which they under-
stand, of the particulars of the charges preferred 
against them, and shall be brought to trial as rapidly 
as possible.” Fourth Geneva Convention, supra, at 
art. 71. Article 72 provides that “[a]ccused persons 
shall have the right to present evidence necessary to 
their defence and may, in particular, call witnesses. 
They shall have the right to be assisted by a qualified 
advocate or counsel of their own choice, who shall be 
able to visit them freely and shall enjoy the necessary 
facilities for preparing the defence.” Id. at art. 72. 

 Due process protections for detained persons can 
also be found in the 1977 Protocols to the 1949 Gene-
va Conventions, which address international armed 
conflicts (Protocol I) and non-international armed 
conflicts (Protocol II). See Protocol Additional to the 
Geneva Conventions Relating to the Protection of 
Victims of International Armed Conflicts, June 8, 
1977, 1125 U.N.T.S. 3; Protocol Additional to the 
Geneva Conventions Relating to the Protection of 
Victims of Non-International Armed Conflicts, June 
8, 1977, 1125 U.N.T.S. 609. Unlike the 1949 Geneva 
Conventions, the United States has not ratified either 
Protocol I or II. However, the due process protections 
set forth in these agreements are recognized to con-
stitute customary international law. See generally 
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Michael J. Matheson, The United States Position on 
the Relation of Customary International Law to the 
1977 Protocols Additional to the 1949 Geneva Conven-
tions, 2 Am. U. J. Int’l L. & Pol’y 419 (1987). 

 Article 75 of Protocol I, for example, sets forth a 
detailed list of fundamental guarantees applicable to 
detainees in cases of international armed conflict. 
Significantly, “[n]o sentence may be passed and no 
penalty may be executed on a person found guilty of a 
penal offence related to the armed conflict except 
pursuant to a conviction pronounced by an impartial 
and regularly constituted court. . . .” Protocol I, supra, 
at art. 75(4). Moreover, such legal proceedings must 
respect “generally recognized principles of regular 
judicial procedure, which include the following”: 

(a) the procedure shall provide for an 
accused to be informed without delay of the 
particulars of the offence alleged against 
him and shall afford the accused before and 
during his trial all necessary rights and 
means of defence; 

(b) no one shall be convicted of an offence 
except on the basis of individual penal 
responsibility; 

(c) no one shall be accused or convicted of a 
criminal offence on account of any act or 
omission which did not constitute a criminal 
offence under the national or international 
law to which he was subject at the time 
when it was committed; nor shall a heavier 
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penalty be imposed than that which was 
applicable at the time when the criminal 
offence was committed; if, after the commis-
sion of the offence, provision is made by law 
for the imposition of a lighter penalty, the 
offender shall benefit thereby; 

(d) anyone charged with an offence is pre-
sumed innocent until proved guilty according 
to law; 

(e) anyone charged with an offence shall 
have the right to be tried in his presence; 

(f) no one shall be compelled to testify 
against himself or to confess guilt; 

(g) anyone charged with an offence shall 
have the right to examine, or have examined, 
the witnesses against him and to obtain the 
attendance and examination of witnesses 
on his behalf under the same conditions as 
witnesses against him; 

(h) no one shall be prosecuted or punished 
by the same Party for an offence in respect 
of which a final judgement acquitting or 
convicting that person has been previously 
pronounced under the same law and judicial 
procedure; 

(i) anyone prosecuted for an offence shall 
have the right to have the judgement pro-
nounced publicly; and 

(j) a convicted person shall be advised on 
conviction of his judicial and other remedies 
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and of the time-limits within which they may 
be exercised. 

See generally International Committee of the Red 
Cross, Commentary on the Additional Protocols 861-
890 (Yves Sandoz et al., eds., 1987). Protocol II con-
tains a similar set of procedural protections applica-
ble in cases of non-international armed conflict. 
Protocol II, supra, at art. 6(2); Commentary on the 
Additional Protocols, supra, at 1395-1402. 

 In sum, human rights law and humanitarian law 
offer a consistent and complementary set of due 
process protections to detainees. At a minimum, 
detainees have a right to be informed of the reasons 
for their detention, the right to counsel, and the right 
to confront witnesses or challenge the sufficiency of 
the evidence. Significantly, these protections exist 
regardless of whether a conflict is deemed interna-
tional or non-international and regardless of whether 
an individual is designated a civilian or combatant. 

 
II. THE TREATMENT OF THE PETITIONER 

VIOLATES BOTH HUMAN RIGHTS LAW 
AND HUMANITARIAN LAW 

 The Petitioner has been held by the United 
States at Bagram Air Base in Afghanistan for over 10 
years. The DRB procedures used to review and justify 
his continued detention lack the most basic due 
process protections. He has not been informed of the 
factual or legal bases that purport to justify his 
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detention. He has no access to counsel. He is unable 
to confront witnesses or challenge the sufficiency of 
the evidence. Such treatment violates both human 
rights law and humanitarian law. 

 The right of detainees to be informed of the 
factual or legal bases that purport to justify their 
detention is well established in both human rights 
law and humanitarian law. See ICCPR, supra, at art 
14(a); Third Geneva Convention, supra, at art. 105; 
Fourth Geneva Convention, supra, at art. 71; Protocol 
I, supra, at art. 75(4)(a); Protocol II, supra, at art. 
6(2)(a). See generally Customary International Hu-
manitarian Law, supra, at 2423-2429. The DRB 
procedures do not provide this right to the Petitioner. 

 The right of detainees to counsel is also recog-
nized in both human rights law and humanitarian 
law. See ICCPR, supra, at art. 14(b) and (d); Third 
Geneva Convention, supra, at art. 105; Fourth Gene-
va Convention, supra, at art. 72; Protocol I, supra, at 
art. 75(4). See generally Customary International 
Humanitarian Law, supra, at 2429-2445. The DRB 
procedures do not provide this right to the Petitioner. 

 Finally, the right of detainees to confront wit-
nesses or challenge the sufficiency of the evidence is 
recognized in both human rights law and humani-
tarian law. See ICCPR, supra, at art. 14(e); Fourth 
Geneva Convention, supra, at art. 72; Protocol I, 
supra, at art. 75(4)(g). See generally Customary In-
ternational Humanitarian Law, supra, at 2450-2456. 
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The DRB procedures do not provide this right to the 
Petitioner. 

 Each of these due process protections is required 
by international law. They are required by treaties 
the United States has signed and ratified. They are 
also required by customary international law. 

 But, there are also pragmatic reasons to apply 
these procedures to the Petitioner. The protections of 
human rights law and humanitarian law apply to all 
individuals, including U.S. citizens and military 
personnel. Respecting these norms and applying 
them to foreign nationals will strengthen these norms 
and increase the likelihood that they will be applied 
to U.S. citizens and military personnel in future 
conflicts. Conversely, the failure to comply with 
international law and provide these due process 
protections may lead to reciprocal behavior by other 
countries, which would be counter to U.S. interests. 

 The failure to comply with these international 
norms will have consequences, both for the Petitioner 
and the United States. This Court can prevent such 
negative consequences by adhering to its own prece-
dent as well as the international laws that regulate 
detention. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 Amicus respectfully submits that the D.C. Circuit 
erred in affirming the district court’s dismissal. The 
decision fails to address the role of international law 
in protecting the rights of detainees. At a minimum, 
detainees have a right to be informed of the reasons 
for their detention; they have a right to counsel; and 
they have a right to confront witnesses and challenge 
the sufficiency of the evidence proffered against them. 
These are fundamental rights essential for ordered 
liberty. 

 The D.C. Circuit’s decision is counter to this 
Court’s own jurisprudence in both Boumediene and 
Hamdan. For the foregoing reasons, this Court 
should grant the petition for a writ of certiorari. 

Respectfully submitted, November 5, 2014 
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